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Identifying and Selling Surplus School Board 

Real EstateRick Boothby & Steve Prunty

October 13, 2017 Bowles Rice LLP

Disclaimer

Don’t rely on slide shows for legal advice.  

This information is accurate as of today but the law changes quickly.   This 

presentation is not meant to be legal advice to anyone about any particular situation.  

If you have a legal question, contact an attorney and carefully explain the facts of your 

situation to him or her.  
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Topics for today

Locating the school board’s property & understanding why that can be difficult to do

Covering the basics of W. Va. Code 18-5-7 

Appreciating the school board’s duty to re-convey property to certain previous owners

Entering into oil & gas leases legally 

Locating the school board’s property
Steve Prunty
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3 – Questions governing land sales
1 What does the school board own / what can it sell?

2 Does the deed to the school board contain restrictions governing 

a sale?

3 Are there statutory restrictions governing a sale?

To answer each question you must identify and review the school board’s 

source of title.

W. Va. Code 18-5-6
Validation of titles to land in possession of board.

The county board shall have title to any land or school site which for five years has 

been in the undisputed possession of the county board or any board of education of a 

magisterial district, or subdistrict, or independent district, and to which title cannot be 

shown by any other claimant. Such land shall be held and used for school purposes, as 

provided by section eight of this article.
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Why it isn’t always easy to answer the 3 

questions.

“Give me liberty or give me death.” – Patrick Henry

“ . . . in order to form a more perfect union . . .” – Thomas Jefferson

“With great power comes great responsibility.” – Peter Parker

1796 - Ideals for a new system
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Our first provision for school houses

The evolution of a “more perfect union”
1) At various times in our history, title was held by alderman, commissioners, trustees,  and 

school boards for sections, townships,  magisterial districts, independent districts, 
subdistricts and counties.

2) Title was originally held in public trust rather than with an entity as deeded  “owner”.

3) Title vests in the public when compensation is paid rather than when a deed is delivered.  

CH 49, Code Virginia 1849.

4) Upon payment  “title to the property  . . . shall be . . . vested. . .” WV Code § 54-2-12. 

5) After 1905 school boards were required obtain general warranty deeds, if practicable.
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West Virginia Code 18-5-7
A one-page statute 

W. Va. Code 18-5-7

Takes less than 5 minutes to read 

Takes a lot longer than 5 minutes to understand

Takes even longer to apply to a specific factual situation
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W. Va. Code 18-5-7
Which 18-5-7 should you be reading?

The version passed by the Legislature in 1863?  1866?  1867?  1868?  1872-

73?  1881?  1905?  1908?  1919?  1921?  1923?  1933?  1947?  1949?  1986?  

1991? 2003?

The answer is:  it depends.  

W. Va. Code 18-5-7
After you identify the property:

1. Get a copy of the school board’s deed for the property

2. Order a title search for the property and if necessary a survey

3. Read the deed carefully to:

- confirm that there are no private restrictions on sale; and

- find the date on which the property was conveyed from the seller to the 

school board 

4.   Locate the version of 18-5-7 in effect on the conveyance date and apply it

Today we only have time to cover the current version of 18-5-7.  
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W. Va. Code 18-5-7
Six paragraphs packed with details

(a) Surplus property; proper notice of sale; terms/rules of sale; highest responsible 

bidder

(b) limited right of certain parties to repurchase school property

(c) oil & gas and other mineral leases

(d) hazards associated with the property and its improvements

(e) leasing surplus property (instead of selling it)

(f) no public auction required if the buyer is the State or one of its political 

subdivisions

W. Va. Code 18-5-7
“Sale of school property at public auction; rights of grantor of lands in rural 

communities; oil and gas leases; disposition of proceeds; lease of school property”

(a) Except as set forth in subsection (b) of this section, if at any time a county board 

determines that any building or any land is no longer needed for school purposes, the 

county board may sell, dismantle, remove or relocate the building and sell the land on 

which it is located at public auction, after proper notice and on such terms as it orders, 

to the highest responsible bidder.
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No longer needed for school purposes 

Self-explanatory (surplus)

How does a school board “determine” that a school building or real estate is no longer 

needed for school purposes?   

How does a school board perform any official action?

What is no longer needed?  The building?  The land?  Both?  

Public Auction
What about using sealed bids? Putting a for sale sign out front with a price on it? Is an on-line auction a 
“public auction” ?  

Feel like taking a chance?  Do something other than a public auction.  

“This Court has held that a county board of education has only the powers granted to it by statute and, 
accordingly, a deed made in violation of a statutory public auction requirement is void and of no 
effect.” Hoke v. Board of Education of the County of Monroe, No. 15-0972 (January 26, 2017)(direct sale 
to private owner overturned)

“A county board has only the powers granted to it by statute and, accordingly, a deed made in violation 
of a statutory public auction requirement is void and of no effect. A county board may not lawfully 
convey an ownership interest in real property to a private party without meeting the requirements of 
the applicable statute.” Hoke v. Board of Education of the County of Monroe, No. 15-0972 (January 26, 
2017)(direct sale to private owner overturned)
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Proper notice 
Class II legal ads will do the trick.  (see §59-3-2. Classification of legal advertisements; 

designation of newspapers; frequency of publication; posting; manner of publishing.)

But why not do more? A lot more maybe. 

Contact the secretary of state’s office regarding newspapers in your “geographic area” 

for a Class II legal ad

Class II legal advertisement shall be published once a week for two successive weeks 

(no Sundays)

Terms of sale

Cash only?  Certified check? Letter of credit?  Bitcoin? Owner financing? 

Sale amount due immediately at close of auction?  10% down with the balance due at the 
closing?  50% down with the balance due in 30 days? 

Will there be a closing? Where?  When?  Who is the closing agent?

Who will prepare the deed?  General warranty deed?  Quitclaim deed? Do the mineral 
rights go with the property? 

Decide all of this ahead of time.  
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Highest responsible bidder

Highest  √

Responsible  √

Bidder  √

(Otis is probably not a responsible bidder)

The school board will decide who is and is not a responsible bidder.  If there is a problem, we 
need a school board meeting and a vote of the school board. 

What’s missing?
The rules of the auction

Try conducting an auction with two or more interested bidders without some basic rules 

Minimum acceptable bid?  

What about late comers/deadline to sign up for the auction? 

Any viewings of the building/property before the auction? 

All bids subject to final vote of the school board?   

Use of numbered signs/cards?  

Phone in bids?

Is the superintendent authorized to conduct the whole auction process from start to finish?  
May the superintendent sign the deed on behalf of the school board?   
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W. Va. Code 18-5-7

Any questions about subsection (a)?

(a) Except as set forth in subsection (b) of this section, if at any time a county board 

determines that any building or any land is no longer needed for school purposes, the 

county board may sell, dismantle, remove or relocate the building and sell the land on 

which it is located at public auction, after proper notice and on such terms as it orders, 

to the highest responsible bidder.

W. Va. Code 18-5-7 (2017)
“Sale of school property at public auction; rights of grantor of lands in rural 

communities; oil and gas leases; disposition of proceeds; lease of school property”

(b) Notwithstanding the provisions of subsection (a) of this section, in rural 

communities, the grantor of the lands or his or her heirs or assigns has the right to 

purchase at the sale, the land, exclusive of the buildings on the land and the mineral 

rights, at the same price for which it was originally sold: Provided, That the sale to the 

board was not a voluntary arms length transaction for valuable consideration 

approximating the fair market value of the property at the time of the sale to the 

board: Provided, however, That the provisions of this section may not operate to 

invalidate any provision of the deed to the contrary.
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W. Va. Code 18-5-7(b) (2017)

More on subsection (b) later

W. Va. Code 18-5-7 (2017)
“Sale of school property at public auction; rights of grantor of lands in rural 

communities; oil and gas leases; disposition of proceeds; lease of school property”

(c) The county board, by the same method set forth in subsection (a) of this section 

for the sale of school buildings and lands, may, in lieu of* offering the property for 

sale, enter into a lease for oil or gas or other minerals any lands or school sites owned 

in fee by it. The proceeds of the sales and rentals shall be placed to the credit of the 

fund or funds of the district as the county board may direct.

* used to say “also”
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W. Va. Code 18-5-7(c) (2017)

More on subsection (c) later

W. Va. Code 18-5-7 (2017)
“Sale of school property at public auction; rights of grantor of lands in rural 
communities; oil and gas leases; disposition of proceeds; lease of school property”

(d) The county board may make any sale of property subject to the provision that all 
liability for hazards associated with the premises are to be assumed by the purchaser. 
In any sale by the county board of improved property in which the actual 
consideration is less than ten thousand dollars or in any sale of unimproved property 
in which the actual consideration is less than one thousand dollars, the county board 
shall make any sale of property subject to the provision that all liability for hazards 
associated with the premises are to be assumed by the purchaser. The county board 
shall inform any prospective purchaser of known or suspected hazards associated with 
the property.
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W. Va. Code 18-5-7(d) 
(d) The county board may make any sale of property subject to the provision that all liability for hazards 
associated with the premises are to be assumed by the purchaser.

→  “may” means its opMonal

→  the school board may or may not

→  but why wouldn’t the board do this? 

In any sale by the county board of improved property in which the actual consideration is less than ten 
thousand dollars or in any sale of unimproved property in which the actual consideration is less than one 
thousand dollars, the county board shall make any sale of property subject to the provision that all liability for 
hazards associated with the premises are to be assumed by the purchaser. 

→  property with buildings on it:  sale price is less than $10,000

→  raw property (no buildings):  sale price is less than $1,000

→  “shall” means must;  no opMon

The county board shall inform any prospective purchaser of known or suspected hazards associated with the 
property.

→  how will the school board do this?  In wriMng hopefully.  When?  

W. Va. Code 18-5-7(d) 

NOTE:  WV DEP will still look to the holder of the last issued permit for any problems 

relating to a sewage treatment plant regardless of whether the school board made a 

lease or sale subject to the provision that all liability for any hazards associated with 

the premises are to be assumed by the purchaser/lessor.

Better to deal with sewage treatment plant issues before the sale.  
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W. Va. Code 18-5-7 (2017)
“Sale of school property at public auction; rights of grantor of lands in rural communities; 
oil and gas leases; disposition of proceeds; lease of school property”

(e) Except as provided by the provisions of subsection (b) of this section, where a county 
board determines that any school property is no longer needed for school purposes, the 
county board may, upon determining that it will serve the best interests of the school 
system and the community, offer the property for lease. The procedure set forth in 
subsection (a) of this section relating to sale of school buildings and lands shall apply to 
leasing the school property. Any lease authorized by the provisions of this subsection shall 
be in writing. The writing shall include a recitation of all known or reasonably suspected 
hazards associated with the property, an assumption by the lessee of all liability related to 
all hazards, whether disclosed or not, and provisions wherein the lessee assumes all liability 
for any actions arising from the property during the term of the lease.

W. Va. Code § 18-5-7(e)       Leases
Except in cases where the party that granted land to the school board (or that party’s heirs or 
assigns), has the right to reacquire surplus property at the same price for which it was originally sold 
to the school board, and except where the deed to the county board otherwise provides, the school 
board may offer the property for lease upon determining that a lease will serve the best interests of 
the school system and the community.  

In doing so, the school board must follow the same public auction method that applies to the sale of 
surplus real estate unless the lease is to the State or its political subdivisions for an “adequate 
consideration.”  Any such lease must be in writing and must (a) recite all known or reasonably 
suspected hazards associated with the property, (b) require the lessee to assume all liability related to 
all hazards, whether disclosed or not, and (c) require the lessee to assume all liability for any actions 
arising from the property during the lease.

NOTE:  WV DEP will still look to the holder of the permit for any issues relating to a sewage treatment 
plant regardless of what we disclosed to the lessee
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W. Va. Code 18-5-7 (2017)
“Sale of school property at public auction; rights of grantor of lands in rural 

communities; oil and gas leases; disposition of proceeds; lease of school property”

(f) Notwithstanding any provision of this section to the contrary, the provisions of this 

section concerning sale or lease at public auction may not apply to a county board 

selling, leasing or otherwise disposing of its property for a public use to the state of 

West Virginia, or its political subdivisions, including county commissions, for an 

adequate consideration without considering alone the present commercial or market 

value of the property.

Appreciating the school board’s duty to re-

convey property to certain previous owners
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W. Va. Code 18-5-7(b)
(b) Notwithstanding the provisions of subsection (a) of this section, in rural 

communities, the grantor of the lands or his or her heirs or assigns has the right to 

purchase at the sale, the land, exclusive of the buildings on the land and the mineral 

rights, at the same price for which it was originally sold: Provided, That the sale to the 

board was not a voluntary arms length transaction for valuable consideration 

approximating the fair market value of the property at the time of the sale to the 

board: Provided, however, That the provisions of this section may not operate to 

invalidate any provision of the deed to the contrary.

WV Supreme Court of Appeals
Cottrill v. Ranson, 200 W. Va. 691, 490 S.E.2d 778 (1997).

One of the underlying purposes of West Virginia Code § 18-5-7 is to assure rural 

property owners that, if they convey a portion of their land to be used for school 

purposes and if school operations on the property later cease, the original grantor of 

the school property, his heirs or assigns, may repurchase the school property to 

prevent it from passing into the hands of a stranger and, thereby, protect the parent 

tract from being damaged.  In order to accomplish this purpose, whatever right the 

original grantor has to repurchase the school property will pass from the original 

grantor to that grantor’s heirs or assigns of the parent tract so that such heirs or 

assigns may repurchase the school property and protect the parent tract which they 

own by virtue of the conveyance from the original grantor.
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W. Va. Code 18-5-7(b)
Rural communities

The right to purchase (the seller or his/her/their heirs):  

→ how are you going to find these heirs?  What if there are dozens of them? What if you 
know who they are but cannot find them?  How will you give them notice of their right to 
repurchase?  Do you have to give them notice of their right to repurchase at all?  Isn’t this 
their problem, not ours?  

The same price for which it was originally sold unless the school board paid fair market 
value for the property at the time of the sale

Reversionary clause in the deed remain valid regardless of any of this

Oil & Gas & Mineral Leases
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W. Va. Code 18-5-7(c)   Oil & Gas Leases

(c) The county board, by the same method set forth in subsection (a) of this section 

for the sale of school buildings and lands, may, in lieu of* offering the property for 

sale, enter into a lease for oil or gas or other minerals any lands or school sites owned 

in fee by it. The proceeds of the sales and rentals shall be placed to the credit of the 

fund or funds of the district as the county board may direct.

* used to say “also”

Oil & Gas & Mineral Leases
There is only ONE way for a WV school board to enter into an oil/gas/minerals lease:  

through a public auction.  

If your school board entered an O/G/M lease by any other method, you lease is 

invalid.  

How do we know it is invalid? 
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Oil & Gas & Mineral Leases
Because the WV Supreme Court has told us this over and over again.

The law says: (c) The county board, by the same method set forth in subsection (a) of this section . . .

→ that “same method” is a public aucEon

→ there is no other legal method that we know of 

“This Court has held that a county board of education has only the powers granted to it by statute and, 

accordingly, a deed made in violation of a statutory public auction requirement is void and of no 
effect.” Hoke v. Board of Education of the County of Monroe, No. 15-0972 (January 26, 2017)(direct sale to 
private owner overturned)

“A county board has only the powers granted to it by statute and, accordingly, a deed made in violation of a 
statutory public auction requirement is void and of no effect. A county board may not lawfully convey an 
ownership interest in real property to a private party without meeting the requirements of the applicable 
statute.” Hoke v. Board of Education of the County of Monroe, No. 15-0972 (January 26, 2017)

Be careful 

While oil & gas (and other mineral leases) can be great for school boards, . . .  
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Embedded PowerPoint VideoDon’t forget the risk of unnecessary lawsuits is always present … 

Don’t be penny wise and pound foolish 
(aka don’t be careful and economical in small financial matters while being wasteful or 

extravagant in large ones)

Lawsuits after we make a mistake are very expensive

Get some advice up front and avoid that enormous expense



10/13/2017

23

Policy 8200:  §31

Don’t confuse the rules from W. Va. Code 18-5-7 with the rules found in Policy 

8200

31.2. Disposal of Personal Property

31.3. Disposal of Equipment Purchased From a Federal Grant

31.2.  Disposal of Personal Property:

At any time a LEA determines that any personal property, including equipment, portable building, or motor vehicle, including school bus, school furniture, computers, or 
other personal property is no longer needed for school purposes, the purchasing director, in cooperation with the Chief School Business Official may declare the property 
surplus and dispose of the property in the most economical method for the benefit of the LEA.

The property may be disposed of in several ways:  discarded or junked if it is determined not to have any salvageable value, traded in towards the purchase of a replacement 
item, sold at public auction, by competitive bid to the highest bidder, by fixed price, or contributed to:

a.  The state or political subdivisions, including county commissions or agencies thereof;

b.  A private, nonprofit, tax-exempt organization having been granted tax-exempt status by IRS Code 501(c) 3 through (8) inclusive, (19) or (23) for nominal consideration, 
provided that the property is for charitable, economic development or other community use.

LEA employees and members of their immediate family are not eligible to buy or receive surplus property belonging to the LEA unless the surplus property is offered to the 
general public for sale.

The sale of the surplus property must be conducted by the purchasing director or designee at a central location. 

The determination that property is no longer needed for school purposes and the sale of the property cannot be made at the school or cost center level. 

31.3.  Disposal of Equipment Purchased From a Federal Grant:

31.3.1.   When equipment purchased with federal funds is no longer needed for the original project or program, the recipient must use the equipment in connection with its 
other federally-sponsored activities, in the following order of priority:  (1) activities sponsored by the awarding agency which funded the original project; and then (2) 
activities sponsored by other federal awarding agencies.

31.3.2.    When equipment purchased with federal funds is no longer needed by the recipient, disposal procedures are contained in the United States Department of 
Education General Administrative Regulations (EDGAR) §74.34.
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Questions? 


